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BOYCOTTS UNDER THE 1959 AMENDMENTS 

(The “Full Circle” from implex ▼. Deering?) 
hy David Previant * 

As counselors, most of us, during the past few months, 
have been attempting to visualize the Labor Manage¬ 
ment Reporting and Disclosure Act of 1959' as it will 
appear after four or five years of "litigating elucida¬ 
tion.”* Unfortunately, frenzied, and therefore inar 
ticnlate, draftsmanship coupled with unresolved conflicts 
in congressional motivation embodied in the Act, snggest 
that many crucial determinations will turn on the socio¬ 
economic predilections of the judiciary * If so, it is time 
for poirnant reflection upon the significance of terms 
like “primary strikes,” “primary picketing,” “primary 
and secondary boycotts,” “consumer boycotts,” and 
“product boycotts.” * A starting point (others, of 
course, are available) is Thr Labor Injunction by Frank 

• Attorney. Oaldbarg, Prerlaat * Cooprr, Mihraubaa, Wiarnnain ; Mrmbfr 
if tba Wi«ro«urta, Mirhigaa aad Piatriaf af PSnaMi ban. Tba aaalataaaa 
af Hugh Hafrr, > member of tba arm of Onldbrrg, Prrrlaat A Goopar, ia 
tba praparaftoa of fl,j» arliala ia gratefully nr 

• Pt.at.w s«-»T, Wtb Coag., Bapt, l«. ISSS. T> Htat SIS (i*5i»i 

t Of IXmi WtuI Att'm af IfadMaiti a. OmmIt*. SSS ra SIT. SI* 

rise*). 

• Tba “naad for tnirrprrtatiaa ia uaually ia lararaa ratio ta tba car* aad 

laugiaatioa of draftaaaa '' Kraakfartar, Saaaa lijbcMau aa tba 

af glmtmtm, apaaab dattrarad bafaaa tba AaaodaUaa of tba Bar af 
tba City of \rw Tor* aa tba Mrtb Aaaaa] Baajamin N Cardoaa lartara 
aa Marab !«. 1*47 S.a aiao Not* T, Jaffa 

4 Tba tan ‘ ‘ bayaatt'' ia af Tagaa aigaitratioa, aad aa aaaaraaa aad 
Mklaalia Salaitiaa baa . . . aoaa baa a giaaa." Ml Oa. a. Daarr, 

114 r 111. US (STWfT in4) Baa alao: tannaiBT or Tam. aac. Ml 
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furter and Greene.* In reading some of thp history of the 
development of the law of labor, it occurred to me that 
we have come dangerously close to the “full circle” 
Justice Don el a s alluded to in a slightly different 
contort.* 

One may fairly ask whether our preoccupation with 
words and litigative techniques has clouded, if not ob 
literated, our understanding of flrsi principles in this 
area of the “law.” 7 Perhaps it all started when, on 
the labor side, we permitted to slip b\, without mean- 
ingfnl evaluation or earnest objection, the nse of terms 

• Fraakfnrtar nad 6nnr, Tn Labos Injun enow. Tka Macmillan 
Ciapaaj (1*30). 

• Of. T t mm u trn t/atoa t. F •ft, 3S4 UN !M (dimming apiaioa) 

Bat ami Trmmttm Cmimm a. Ncvrll, SM 08 341 

? Tka rowrt daclaioaa rurraat]j iadrxrd under aurk titlaa aa ‘ * Labor 
Law" and 1 ' La bar Balatima." aomiaally dcrire their ritalltj from widely 
di infant aaarrea aarh aa equity, comstitational law, criminal roaapirary, 
aad tka lika. Haring aa r kowrd th ' kanda off potiriaa af their 'Ewgllah 
hratkram. it ii ml aurprmag tint tka American Jadgr., wnoar apmioaa 
111 tka Ant twa kaadrad ralumm or mi of atatc aad frdarai report*, rrliad 
a paw fam dortriaaa from unralatad Said* whaa roa fronted wltk 

a lakor rwar; kawartr, tkia patak aad praaa approach craatad a virtaaBa 
aaparaihlad apportaaity far JtdfM ta inrerporata tkrtr prraaaal a r a ta l 
aad aaaaamic aiawa lata tkrir Judicial opiniaaa. fkatatary aaactmaata, 
particularly aarh inaptly dr.wa lawn aa ta* Labor Ssstsrswt R< portiag 
aad Dmrluaara Ant, ha a as* aad will a at matarially ckaaga tka aitualma. 
Tka adrorata • ralaatma af tka aaatai aad araaamia taciiaatieaa af tka 
jjdga ar jodgaa wka will kaar a particalaa caaa la, ia praattaa, aaeardad 
weight ia farmuiaUag "propkaciaa af what tka caurta will 
da ia fad" (Cf. Hakaaa, Tu Par* or IU Law); kmtaa Ikaaa — i a 
aaaaamm pradiiaatiaaa aaaat ha traatad aa part aad paraai af tka law af 
lakar rriatmaa. A famikar cxaiapla, ia faaad ia tka pmkatiag caaaa anamg 
tka Paartaaatk AmsadmaaA Baa a^ Traaa a. Carngaia, 147 US 
IIS (1H1); aaaa a. Tit* Lawar* Uaaaa. HI C8 444 (1*37)) T hara 
Ml a. dlakaam, 31* US H (1*40)j Taamatara vwa a. Fagt, 334 US tU 
(1*S7). Jaataaa Halmaa' diaaaat ia Trwaa, SS7 US at Hi, ia partiaalarky 
l aatrartlaa. Tka '‘yatiaw dag" raalrart aaaaa aad tka akiid lakar aaaaa 
aiaa aama ta auad. Cf. Jaaaaaa Fraak, Law un m Moans Mia a, ak 
1H-IJ7. Qaward Ma Caa a. La*. (1*4*)) Cakaa S Oakaa, ada Jma 
rwawii on Ijmi l*an nanrw*. ak. g, 414 411. piaaiiio Mall (IH*/. 
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like “neutrals" and “innocent third parties" in the 
oonrse of drafting, advocating, and trying to explain 
legislation. Accordingly, these concepts mast be re 
examined if one is to understand labor’s point of view 
and have some basis for appraising the fntnre coarse of 
labor management relations. 

At tbe outset, it should be understood that most advo 
cates of labor’s canse deny that tbe propriety or justifies 
tion for a boycott may be determined by reference to 
tbe terms “primary” and “secondary” employers. Nor 
do they accept tbe notion that a person who gives aid 
and comfort to tbe employer with whom working men 
are in dispute is a “neutral” to tbe dispute. Of course, 
while we don’t like to have labor's protective activities 
characterized in military terms, the fact remains that the 
term “picketing" dees have a military origin, and the 
term “boycott" has ita counterpart in the "military 
blockade.” Father Toner, of 8t. Martin’s College, sug 
gesta to his students that a strike may be aptly described 
aa a “little war."* 

Acceptance of the fact that these terms have a military 
origin suggests the appropriateness of evaluating the 
term “neutral" in the atmr context Certainly, we, 
as a nation, have never considered the supplier of arms 
or munitions to one of two warring nations aa a “nen 
traJ.” Indeed, those countries of the world which are 
joined in military and economic mutual aid pacts, snch as 
NATO and 8EATO, are by virtue thereof considered our 
allies. The free nations of the world have allied them 
selves is such pacts in order to present a united front 
against a enmmna enemy 

Thaae principles of self-preservation and mutual pro 
tection are fundamental to onr nation’s foreign and eeo 
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to attain is the protection of their own standards, not the 
infliction of pnnishment upon someone else. 

A “mach 3” survey of the development of the law of 
labor disputes demonstrates that we progressed from 
the per «e illegality view expressed in the Pkiladelpka 
Cot'I i rjiwff case,* to the unlawful purpose and means 
test promulgated by Chief Justice Shaw in Common- 
uealtk v. Hunt.* 9 and renovated by Justices Holmes, 
Brandeis and Clark." But the jnrists floundering in the 
main stream of jadicial thought, it must be admitted, 
took a dim view of their liberal brethren and of legisla 
tion such as the Clayton Act '• which attempted to dif 
ferentiate between workingmen and machines. 

It is old and familiar history that the Norris-LaGuardia 
Act, 1 * with its realistic definition of "labor disputes," 
sprang ont of the failure or refusal of the courts to 
accept two basic concepts: (1) the declaration of the 
Clayton Act that the labor of human beings was not a 
commodity or article of commerce, and, therefore, asso 
ciationa of working men were not per *e unlawful con 
spiracies or combinations; and, (2) the justifiable self 
interest of the working man must he measured by con 
ditions beyond his own factory or place of employment. 

rncomm «aa «. HBOS). arprlMH n S Cmmm B 

Bwiwt ar aibiui litomiu. Bocnmr, W UC. TVt 
"A MebiuttM af workumaa ta raiar thair 
te waUwiI ta a tw»faM pobrt af rtaw: aw la ta baaaSt ta w aa ta a « . . . 

to tajera tfcaaa *ha 4a sot Jata tUr aadatjf. TV» rata af la* 
rtilmn* UU." 

*•« UmUcmU (AS Maaaj 111, ISAS. 

t < 1^, Dmflm fnataf Cm. a. Dnrwj. tS4 DS 4AS. ASt (fWatlai 
(1M1 ). Baa aata: raaaaaaa a. Oaafaar. Iff Maai M (diiMvtiac 
(MBS], aaA IwAaiai Mmkrry a. B/ta, MB NT BM. IB 7 NS IBS 

(IBST). 

' * Bartlaa B: *•. . . taa mu ar af a tanaaa baiag w aat a mmumodttj ar 

llalaaf aaa i : i < '< n mm. IT 

IS AT Urar. TO (IBM), 8S OAC aaa. 1B1 af m 
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and is not to ho measured by a test based on the direct 
and immediate employer-employee relationship. 14 

The Norris-LaBuardia Act took the federal courts out 
of the labor injnnetion business.'* Counterpart state 
laws such as in Wisconsin and New York, Indiana, Penn 
sylvaniiu etc., did likewise in varying decrees. The 
passage of the Wairnor Act in 1935 '• represented a 
loeical and necessary extension of the underlying theory 

OgwtiM of lho Norri* LaGuardia Art "fftiulm tbr iaplintioiu 
of witkia Aatnru indartry. It permlti tW rolltborrtioB 

of i (Tort* hrtwrra ualoaa ahon aabataatta] Iatrreslr make aatura] allira. *' 
Tits UMt IiJtmmM, op. A., 217. no# aiaa, A mtrl rmm 

Tri-Ctlp Coaaeil, 257 I'B 1 * 4 . 700 (1*21); J rumma *. Almtamm. 310 
178 8». 103 (1040); ContoMmtad T muMl Co-p. a. Drrarra. Ckaufrmrt f 
33 F Popp 845. 847-848 (DC DC 1040); 
SmUmi 4 Caaairartraa fruiM «. ffarsrr Cn+lmrUo* Ca., >17 P_M 48*, 4*4 
(Cato. 1M7); f»rp#at«r# Lnemt tS7 o. Atorta* Cautratlwa Cm., 84 Aru 120. 
314 P2d IMS (1053): Self a. Wittmrr, *87 8W*d 890. 892 (Ark. moo/; 
YorlA Kmstrrm Tkrotreg r. Vo/ioa firtir* Oprrmtort, 20 Caaa Ruprr 320, 134 
Aid MO (1M7); rt m an n a a. Otmfwi Jfrpiorrra, 70 8#2il IP*, *03. 

(Lai. 1854): U a. J araraaaaa Bar* era, 384 Mr App *43. 138 BWJd 

M2. 000 MP3*). 

It la a naaoaplaa fart of isdnatrhal lifr tkat the axtrst to which aa 
aataaitrd w aaldi« a trllaMr airaaarr af tkr rxtrat to akirk 
tha anplavasa drpaadrat upaai laai ladoatry mmjmj aa uaprovrd ataadard 
af Una*. Hubatruadard wagro aad aaadrtaoaa arr a 

af aaauaiaa rvployau-at. (IW rj_ H.8. Burr. ISM. Far. t, 88 Cmf. 2d 
Saaa., 7-18). Aad aa Chiof Jaatira Tap aekaowUdgad alaioat 40 jam 

awliafata “ara baaad to ha affrrtrd by tkr 
af atm af thrir tradr ta tkr ariphborbaad. ’ ’ *87 1'8 at *0* 

aaloa r a iptarar naat hr rirsrd aa aa rrnxw n lr raarrr f«rd lag 
•pa tko i i m aa af wniiltH ara*rata i>( tkr ladaatra to whtrk It adbma 
botalad ar rri u rra. aa tW BaMiatari ntrdrarr rHR Barr. ISM 
banasrttn, w aaarrr will diitnj h. Iioat. A* Ftofrsaor HIMr 
hrtr4 are*, "tha aalas'a Mn ta tafta wapra oat af cgni prtitlaa . . . 
tatbrt tSaa Tan paw<r m-ktag Mar h ah h id omatala# raatpaigaa sad 
aaa af Sriba aad hart at ta la thatr hrhalf. ’ 1 Hilda hr a ad, Brsesanra 

40 A aaa ftm Be*. 80*. 808 (1880). Baa aba: « ms I! ■#» . 
Or a LmJrr. 818 r* 483. 803-804 (1*40). 

• •Bar rj .1 irrwrra rasa a. Lm hr falrji Or. 811 Dl *1, 188-181 
(1880). 

Art af 13*8. 8* 8raT. 848 
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of the Norris-LaGuardia Act. It was soon held by the 
United States Supreme Court that the Norris-LaGuardia 
and Clayton acts were a part of the interlacing legisla 
tive relationship which must be considered in measuring 
the legality of labor’s activities. 17 

Tbus, by 1935, it was legislatively recognized that if 
workingmen were to protect the wages and benefits which 
they had obtained through many years of sacrifice, it 
was imperative that they be permitted to dispute with 
any employer or group of employers whose operations 
jeopardized their standards in the community, state, or 
nation. After the customary judicial lag, the courts fol¬ 
lowed suit. From 1935 to 1947, organization flourished 
and the lot of workingmen was immeasurably improved. 
But in 1947, lahor’s more hitter antagonists, capitalizing 
on some well-publicized abuses of boycott procedures, 
principally in jurisdictional disputes and minority recog¬ 
nition cases, and certainly using the United Mine 
Workers’ strike as a handy excuse, secured the enact¬ 
ment of Taft-Hartley.' a 

By the enactment of section 8(b)(4)(A) of Taft- 
Hartley, the Congreas attempted to distinguish between 
“primary” and “secondary” boycotts. In so doing, it 

a. ffalckcaea. Sit U8 *19 

■ ■ La bar IUmi wu I IttetMU Act af 1947, <1 irtT. 1SS. Aa eatcd 
caafrcaaiaatl nwnttiw af tka aaaaaak facta af Ufa aadarlaj tkr 
Narria LaOaa riite Act «Uak teak tka fad real cearta aat af tka lakar 
iajaactiaa baaiaaaa. Bet it wee tka raceaai ef Oaafraaa, la 1>H, ta 
r a a afaiaa tkaaa «a » » facta wkick aaaaad tka raeaet taaitenta ta aac 
Uaa iiihii aaa adopt iae ef tka aewlj cr ea t ed 1(a) aed *(k)(T). Tkaa, 
lagalkcr witk tka tear ckaafaa, kaa pat tkr r eear ai eaerta rigkt back aa tka 
lajaaftln kaaiaaaa. New, kewarar, karfate kaanaat rataa prevail. Priar 
la irti. ae a ca ptajar ked ta rataia aa pa aaara law Ina ta fat a lakar 
iajaactiaa. New kc kaa tkr NaMeaaJ Lakar Boiatiaaa Baaed prepartee 
kto akargaa, aaadaclia( tka te'aatifatieaa, traTUa* tka kill af etaaptaart 
kia witaraaaa. Iajaactiaa ky feraraacaat ia aa Barr 
MlttabU Uai by kftiitftiQB. 
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almost eliminated all boycotts since a literal reading of 
section 9(h)(4)(A) would have reqnired a holding that 
even a primary strike, which admittedly has, as one of 
its objects, a breach of the bnsiness relationship between 
the struck employer and those doing business with him. 
was prohibited. Thanks to the handy tool of legislative 
history, this result was avoided, at least temporarily, by 
Board decision and nltimately by the United States 
Supreme Conrt. although the language used in making 
the distinction was not always so clear as it could have 
been.'* Similarly, it was relatively easy in the early 
stages of the law to applv the concept of “primary" or 
“good" boycotts to situations which did not immediately 
involve a strike or picketing at the premises of the em 
plover against whose practices the labor organization 
was protesting. 

The Board early embraced within its concept of pri 
mary dispute those situations which have been variously 
described as “common" and “roving" situs picketing. 
Kor example: in Nrhmltz Refriaerated Hrrctre .* 0 it was 
clear to the Board that trucks of a company engaged in 
furnishing a refrigerated tracking ser\itw harbored the 
situs of the primary dispute which the company was 

I* Kl.SIt a. JilmMlMMl fin gifts# Cm, 341 rs MS, 472-S73 (1M1). 

M an* taranhara of (Vafrrae tl w g Barr Ifilhaf aa attkorhj far a aaaan*i 
right w m4bn UMurviaai eaaplajaaa. Ta tha ritaat that Baer Milbaf 
aaj hare artaMaahrU aarh a rtb tha drlrtiaa af tha ward “ooarrrtad ’ 
froaa arrttsa *\h)(4(l) arm air a that a apart af the raar. A rarrfal 
alady of tha raar aaffraU. hrarm, that It ataaita far tha braadrr prapaei 
Hara that Mwraaati ta laapail a priwary parhat Uaa ara awtaidr 
Caw parr- VtJvaaJrra Etpwaad Caaapaap. 1M N.L.B.B. Ha. 10 fim>. la 
thaa raapar t , tha hatdiaf af tha rasa la nprraalr maflmard by tha aaw 
prwha ta aarttaa S(h>(4)(B). Baa: Oax. The LamdrmmOrtHm AmrmA 
■Mil fa <A« gaftawaf talar taftiaaa AH. 44 Mia*. L. Bit. 357, ! 

(IMS' | Aaraa, Thr tahar Mmmmmrm m l Bapar f aa # aaa / w a n a awrr Atl mf 
71 Uata. U Baa. IMS. 1113-111* (IMS). Bat mf, JfeJaaftaa Oarp, 
IN HA.B.B, Ha 57 
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having with a labor anion. It followed that the union 
could picket the trucks wherever they might be found. 
The Board, in rure uu.~ : readily concluded that, where 
the premises are shared by two employers, economic 
activity directed against one employer could not be pro¬ 
hibited merely because of its incidental and foreseeable 
effect upon the employer sharing the premises. 

Similarly, in Kuan?* the Board did not feel it was 
doing violence to the purposes of the law by permitting 
picketing which resulted in a cessation of work by the 
employees of an independent contractor entering upon 
the Rtruck premises through a separate gate. And, in 
these early days of the Taft-Hartley Act, the Board, 
both in theory and in fact, accepted the proposition that 
a consumer boycott did not violate the law.** The pro 
priety of picketing at the premises of an employer, allied 
with the employer involved in a dispute, was also ac 
knowledged.” Finally, the Board found that so-called 
“hot cargo” contracts and the direct inducement of 
employees to comply with such contracts did not violate 
the law.” 

Thus, it can be seen that section 8(b)(4)(A) impinged, 
at least initially, u]>on the broad definition of labor dis¬ 
pute found in the Nnrris-LaOnardia Act and in the 
Wagner Act on!., in the limited area of affirmative, 
actual inducement of the so-called secondary employees 
not protected by a “hot cargo” agreement. These, how 

*4 NX. LB. US (1*4®). 8m alaoi Moo rt Dry Dot* Cemyny. *1 
N.XLB. *47 

as By* CnuIrwOH Ca_ U N.UBJB. 417 

4 SotrmM Worker,. 87 NXLB. M7, Ml (1*4#,, 
Cauili4il«4 F rom ■ 0,81 KX.1LB. UU, UN 

87 KXJLB. *4, 4* (1*4®) j uo mi r 
7* T Rapp *71, 878-877 (SUNT 
Zcprrw. 87 XXLB. *71 (1*44), il l lNWIN 
Or 1*8!); FWUtarp* FUXr GUot. 106 NX LB. 74* 
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ever, were the early decisions of the Board, affirmed in 
some respects by the courts. 

The changing personnel of the Board and its staff 
during the early 1950’s foreshadowed actual, if not ad 
mitted, retreat from the concepts of permissible primary 
activity outlined in the Board’s early decisions under 
the Act. By 1955, the retreat degenerated into full 
fledged flight. 

Thus, the oenutrz case *• soon gave way to Barry Con 
trols ,* r Carabine* 9 Southwestern Trutting .*• Gotham 
Rrvaacasuna — and n’asJ»i*t//ton fora i oin •• with onlv 
n temporary respite afforded hv the courts in < ' " 

Cuo! ** 

Similarly, Pure Oil *■ and Ryan " were soon replaced 
by General Electric *• and Incorporated Oil." The 
courts, too, have done their part, particularly in .7. 

<? Sons and Bachman Machine Comnanu 97 with 

' v..»* *n, 

tT Herr* Cemtrvit _lit X.I.J B. N MBKi. 

*• < -rada.* Cm.. Imt. Ill N.UB.B. 1349 (1*54). 

*« Trmntfert /*«., 115 N.L.B.B. 9»1 (IBM;. 

» J laaaifc'oaMatf Cm., 110 N.LB.B. SIM (’*54), rmt'A SW TU 

POO dr 1MCV e f ft jei 331 r K. Ml ( I960 • 

II Krmmtep 4 H*rrr» 0 t Urmri 4 Wmrkmtt timl 47 ( W itVnf *r- Cara 

Cm.), lo; N.L.BB tW (1*55), aaf’d S*n rid 5*0 (DC 

n Am*e*mtr4 ttrmerml Crmtrmrimrt *f J ■**▼<<■*, Omrtim JtraaHk, (Cmmp 
Ml Caal Oa.1. lit N.UB.B I1M 11*54). art aai4* mad imaln). SI* 
ru 514 (DC Or 1*55), fact daauad Ul U* *7S, (IBM), aa wad 115 
(1*54., far*. S4* rt4 3lt (DC CU 1*47), «rt 4aM. S55 

rs *r« 

••Not* *1. 

*• Nat* a. 

MDarad 74t. fCK (timtrwd BWtrv Cal, in N.UB.B Km. IM (l*S*i, 

• — ---,40 Labor Caaaa 1 44, 457 (DC CU 1*44) 

0a, 114 NUBB 1*44 fl*B4). aafanaaiat 4aM 
MWlWar 1*47,. 

C Iff f |M *L SXJJ. *41 r*4 TTI (tat CU 
4* B afBaaa Har X ai Co. a. iixjj. B44 r*4 14* (ttk Or 
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only a slight yielding in the Rabl case.** Consumer boy¬ 
cotts were virtually eliminated by Dallas Associated 
Grocers *• and the ifvan case was reversed, de facto, in 
General Electric, recently affirmed by the Court of Ap 
peals for the District of Columbia. 4 ® 

The early “hot cargo” decisions of the Board were 
eviscerated in McAllister,* 1 which permitted the nego¬ 
tiation, but not the enforcement, of such contracts, and 
in Genuine Parts 4 * which barred such contractual pro¬ 
visions in agreements covering the employees of common 
carriers. Ultimately, the United States Supreme Court, 
without directly passing upon the lawfulness of the “hot 
cargo” stipulations, agreed with the Board that they 
could not be enforced by the direct inducement of em¬ 
ployees, but disagreed with the Board insofar as it held 
that it had jurisdiction to determine whether or not such 
contracts were in violation of the Interstate Commerce 
Act 4> 

This brief survey graphically demonstrates that by 
August of 1£>9 the i«k&> and economic principles eni 
bodied in labor’s Magna Carta, the Norris-LaOuardia 
Act, had been destroyed by an onslaught of legislative, 
administrative, and judicial action. The economically 
realistic concept of a labor dispute embodied in section 
13 had been narrowed to a dispute between an employer 
and ita employees directly at certain parts of their place 
of employment. In short, section 13 had become a basket 
case. It is from this vantage point that we now look at 

U, i r wm m rrw SSS Tti STS, (DC Or 

M «r.lJk a. •. Mhi PnNn, SS4 rM Stf (Btfc cw 

SB, 

4 • xua nee (uhi. 

Faru c*. (r«M lis Xi,U. MS 

aaS mi'i. SSS FM 4SS (Mb Or ISSS). 

*• UmS ms. Vm—e Bn. tf C#ya<«i *. XUJ, SSI OS SS (ISSS). 
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the new law to see what further has been done to these 
basic concepts ** 


Thb Nbw Sbction 8(b) (4) 

Employer* of Nonrotrrrd Employer* 

As emended, section 8(b)(4) now prohibits, assuming 
a proscribed object, the indncement of employees who 
work for noncovered employers snch as railroads and 
municipalities.** Under the Taft-Hartley Act, this was 
not unlawful because such persons were not “employees” 
within the meaning of section 2(3) ** and section 8(b)(4) 
of the act.* 7 Very few cases involved such employees, 
and this amendment is, therefore, of little practical 
significance. 

Induretnrnl of Single Employee* 

Similarly, by substituting the word “ individual ” for 
the term “employees” and by dropping the term “con 
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certed.” Congress somrht to covor the virtually non¬ 
existent situation in which a union could, theoretically, 
induce a single employee without violating the act.** 
However, this so-called exception was of minimal sig¬ 
nificance in light of the cases holding that two individual 
inducements constituted an inducement to engage in 
‘•concerted’’ activity.** This theoretical “loophole" mav 
no longer be made the snbject of footnotes. 

Of greater practical significance is the effect of the 
amendm< nts as they may apply to the inducement of su 
pervisory employees. Under Taft-Hartley, the direct in¬ 
ducement of supervisors was not proscribed since they 
were not “employees” within the meaning of section 
Jl(3).*° A supervisory employee is, of course, an “indi¬ 
vidual employed by” a “person,” and, therefore, in some 
circumstances, an inducement of such an individual will 
be covered by the amended act. Under section 8(b)(4), 
as amended, three types of inducement are proscribed: 
(1) inducing certain employees to strike: (2) inducing 
certain employees to refuse in the course of their employ¬ 
ment to use, manufacture, process, transport, or other¬ 
wise handle or work on any goods; and (3) inducing 
certain employees to refu«e to perform any service*. 

Since a strike, by definition, involves a “concerted 
stoppage of work,”*' an inducement of a single super¬ 
visory employee cannot constitute an inducement to 
strike. Except in the case of a working foreman, a 
su|*e<%isory employee typically does not have occasion 
“in the course of his employment” to “handle or work 
on any goods.” Hence, neither the first nor the second 

**Sm tfbwr• 1 /mm. SS NX.E.B. 1MI (ISM I, mimwmU 
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proscribed inducement is spplirshle in the typical situ¬ 
ation in which a union approaches a snpervisory 
employee. 

The third proscribed inducement is of a broader scope, 
level su|iervisory employees in manv instances may 
he covered by this clause. For example, a request made to 
the working foreman of a construction crew to lav to one 
side goods which have been prefabricated at a non-union 
establishment is arguably an inducement to refrain from 
performing services. On the other hand, it seems clear 
that a request made of a superintendent of a construction 
job to refrain from purchasing the products of a non¬ 
union establishment is not indncement to refrain from 
“performing any services.”” The “service,” if any, 
is the purchase of roods. A request to purchase from 
union, rather than non-union, sources cannot he equated 
with a request to refrain from making any purchases at 
all.** A finding of unlawful objective (as was the rule 
with respect to indncements of supervisors under Taft 
Hartlev) ” is not determinative. Unless the means are 
pruscrioed, a violation of section 8(b)(4) is not estab 
lisbed. It may well be that the degree to which the super¬ 
visor is removed from the actual overseeing of work on 
a job will be determinative r * 

TlirtMf Inn the Employer 

An entirelv new concept has been injected into the law 
bv the addition of section 8(b)(4)(H).” It is now un- 
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lawful to "threaten, coerce or restrain any person” for 
a proscribed objective. 

The term "person,” as defined in section 2(1),•• in 
eludes any "individual.” But in view of the fact that 
the broader term "inducement” is applicable to any “in 
dividual employed by any person,” the provisions of 
section 8(b)(4)(ii) are of primary significance in cases 
involving a direct approach to a corporate officer, em 
ployer, or supervisory employee not covered by section 
8(b)(4)(i).* 7 Additionally, the change in format to in 
troduce the conoept of the illegality of direct threats is 
applicable to section 8(b)(4)(A),** which makes it an 
unlawful objective to engage in such threats for the 
purpose of "requiring any employer or self-employed 
person to join any labor or employer organization.” 
Thus, the law also intrudes into the so-called independent 
contractor field and may nave some repercussions on 
union organization work in such field. 

The practical difficulties in differentiating between in 
docement and persuasion, which are clearly outside the 
coverage of section 8(b) (4) (ii), and a threat, coercion 
or restraint were recognized by some members of ( on 
gross.** For example, a statement of future intention 
to engage in lawful conduct would not seem to be within 
the term “threaten.” A simple request made by a union 
for the coojwration of an employer does not constitute a 
"threat.” ** At the other extreme is an assertion by the 
union that it vs ill engage in an immediate strike, in the 
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face of s no strike clause, to compel the employer’s 
cooperation. In any event, a common element of the 
language "threaten, coerce or restrain" is the imposi¬ 
tion of either a physical or an economic penalty upon the 
noncooperating employer.*' Unless the onion has ex¬ 
pressed an intention to inflict a penalty upon the em¬ 
ployer, no violation should be found. It would appear 
that neither the hopes of the union nor the fears of the 
employer are relevant.** 

Significance or the New PaoviBoe 

The objectives which have been proscribed are, with 
one exception, the same objectives which were proscribed 
under section 8(b)(4) of the Taft-Hartley Act. The ad¬ 
dition, "forcing or requiring any employer ... to enter 
into any agreement which is prohibited by section 8(e)," 
is found in clause (A). However, three new provisos 
have been added to section 8(b) (4). 

Primary Strikrs and Primary Picketing 

The first proviso, which ia appended direotly to section 
8(b)(4)(B), asserts that nothing in "Clause (B) shall 
be construed to make unlawful where not otherwise un 
lawful any primary strike or primary picketing."** It 
ia significant, at this junctare, to note that clauses (A), 
(C) and (D) of section 8(b)(4) proscribe a primary 
strike in support of the objectives defined therein. Only 
clause (B) ia limited in ita application to the tripartite 
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relationship which in characteristic of the common-law 
concept of a secondary boycott.* 4 For this reason alone, 
it is quite inaccurate to refer to section 8(b)(4) as a 
secondary-boycott prohibition. 

As just noted, clanses (A), (C) and (P) render unlaw¬ 
ful primary strikes in support of objectives defined 
therein. Thus, if the proviso to clause (B) is to be given 
meaning, it must be viewed as a mandate to refrain from 
construing section 8(b)(4)(B) as a ban on primary 
strikes and primary picketing. Both the conference re 
port and the debates indicate, for example, that the 
common-and roving-situs rules are unchanged,** Pre 
snmably, the proviso to section 8(b)(4)(B) was added 
to provide a statutory basis for this declared legislative 
history. 

Secondly, the proviso affords a statutory basis for the 
statements made in the course of the debates that the 
amendments are not intended to make a primary strike 
or primary picketing unlawful under section 8(b)(4) 
merely because truck drivers respect the picket line.** 
In view of section 8(b)(7),* 7 it is significant that the 
proviso is not dependent upon the existence of "lawful” 
primary picketing. Tt seems clear, therefore, that sec 
tior 8(b)(4)(B) is not to be invoked simply because 
employee* of truck companies respect an organizational 
picket line, notwithstanding the fact that such refusal to 
cross a picket line may have significance under section 
8(b)(7). Moreover, the general proviso to section 
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8(b)(4) expressly prohibits a construction which would 
subject the traditional primary strike to the strictures 
of section 8(b)(4) merely because the employees of a 
common carrier respect the picket line. 

As previously noted, the debates and the conference 
report indicate that the status of the law in the “com 
mon” and “roving” situs cases is unchanged. If the 
cases involving “common” and “roving” situs disputes 
were in substantial harmony, this declaration of legisla¬ 
tive intent would be important. Unfortunately, harmony 
is the exception rather than the rule in this area, -- and 
it would app«ar that judicial discord has been officially 
approved. 

Nothing in either the conference report or the debates 
indicates any congressional consideration of the “ally” 
caaes. The House conference report and the debates do 
indicate a realErmanoe of the “neutrality” criterion 
which underlies section 8(b)(4), -- and express approval 
was given to the “struck work” doctrine/ 0 Uuder this 
rule, a union is free to picket the premises of an employer 
who undertakes to perform work which, but for the exist 
enoc of a strike, would be performed by the employees 
of the struck employer/' 

Of a much more recurrent nature are the eases of com 
monly owned and controlled, though separate, corj>orate 
entities. To date, the National Labor Kelations Board 
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has not hesitated to hold that in snpport of a dispnte with 
one of sneh corporations, picketing may be conducted at 
the premises of both. 71 However, two courts have taken 
a dim view of this rule. 7 * 

A related, but somewhat different, problem arises in 
cases involving admittedly separate employers whose 
business operations are inextricably intertwined. Here, 
too, it has been held that neither employer is a “neutral” 
with respect to the other's dispute, 7 * and here the law is 
also unsettled. The failure of Congress to give consid 
eration to these unsettled questions leaves with the 
Board and the courts the difficult problem of balancing 
jealously guarded, competing economic interests. 

Exrlmioa ml the Garment Industry 

A second proviso which is expressly applicable only 
to the provisions of section 8(b)(4)(B) and section 
8 (e) 7 * is found in the latter section. This second pro¬ 
viso exempts entirely all forms of inducement regardless 
of the fact that the objective is one proscribed under sec 
tion 8(b)(4)(B) in the instance of the “integrated proc 
eae of production in the apparel and clothing industry.” 
This exception for the garment industry will undoubtedly 
«voke an earnest constitutional challenge. Although the 
Fifth Amendment does not contain an “equal protec 
tion” clause, the (Supreme Court has pointed out that 
legislation drawing irrational distinctions violates due 
process 7 • 

The success of such attack will depend on whether 
there is any rational distinction between either the de 
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gree of integration or the uniqueness of problems in the 
building and constraction industry vis-a-vis the garment 
industry. Not only did the building and construction 
industry got much less favored trea‘ment than the gar¬ 
ment industry bat the trucking industry rendering an 
integrated service received no consideration at all. The 
refusal of Congress to mako the exception uniformly 
applicable to all similarly integrated industries may well 
render all of the amendments to the section unconsti¬ 
tutional. 77 For. if a proviso is held to be unconstitu¬ 
tional, the remainder of the amendments to which it is 
attached will also be held unconstitutional if Congress 
would not have enacted tho amendments without the 
proviso. 7 * The legislative history cloarly indicates that 
the garment industry exception was a $ine qua non of 
the amendments. 7 * 

(4MMISHT Boycott* 

One of the most difficult provisions of the amendments 
is found in the second general proviso to section 8(b)(4) 
which asserts that nothing in section 8(b)(4) “shall be 
construed to prohibit publicity, other than picketing 
for the purpose of advising the public that a product 
produced by an employer with whom the union has a 
dispute is being distributed by another employer. Mow 
ever, the proviso also states that it is inapplicable if the 
publicity has '*«• eireci of mducina any tmdittdual” to 
refuse to deliver goods at the establishment of the cm 
ployer engaged in the distribution. 
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It wiU be recalled that section 8(b)(4) of Taft-Hartley 
did not prohibit the inducement of customers to refrain 
from purchasing goods prodnced or distributed bv an 
employer with whom the nnion had a dispute. The Taft- 
Hartley Act was concerned with the indncement of “em¬ 
ployees,” not customers.* 0 Section 8(h) (4) (i) of the 
amended act does not impose a materially different test. 
Section 8(b) (4) (i) is expressly dependent upon an em 

and requires an inducement to 
refrain from performing services in the course of 
employment. 

I nder the Taft-Hartley Act, consumer picketing ac 
tnally directed at the distributor’s employees was pro 
scribed •' The following comments, with respect to con¬ 
sumer picketing, are. therefore, necessarily predicated 
upon the assumption that the picketing is in fact directed 
at customers. It is peradventure clear that section 
8 (b)<4)(i) is not applicable to the inducement of cus 
turners to refrain from purchasing goods. Therefore, 
unless a substantive role is to be assigned to this second 
new proviso to section 8(b)(4), consumer picketing, if 
it is to be outlawed, must be outlawed under section 
8(b)(4)(H). 

For two reasons, it is difficult to assume that the pro 
viso was intended to have a substantive role. First, the 
proviso begins with the phrase that nothing in section 
8(b)(4) shall be “construed.” Thus, on its face, the 
proviso merely imposes a rule of construction. Second, 
if it were held to the contrary, the proviso would operate 
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to make unlawful publicity other than picketing if the 
publicity had the effect of canning a truck driver to refuse 
to pick up or deliver. Such a law would raiae substan¬ 
tial First Amendment questions.** This reason, coupled 
| with the introductory language of the proviso, stronglv 

suggests that it merely imposes a rule of construction. 

Assuming then that the second proviso merely sets 
forth a rule of construction which is inapplicable to 
picketing, it still remains to be seen whether such picket¬ 
ing is proscribed under section 8(b)(4)(ii). It is diffi 
cult, if not constitutionally impossible, to construe the 
language "to threaten, coerce or restrain" as being the 
automatic equivalent of peaceful picketing. There are 
three reasons that come to mind. First, in the 1959 
am<-ndmenta to Taft-Uartley, Congress, where it in 
tended to do so, used the word "picketing" an a term of 
art, e. 0 ., in section 8(b)(7) and the proviso in section 
8(b)(4). If Congress had intended section 8(b)(4)(ii) 
to cover picketing, as such, it presumably wonld bave 
used the word "picketing." Second, if the language 
"threaten, coerce or restrain" was intended to be the 
automatic equivalent of peaceful picketing, the statute 
constitutes a blanket prohibition upon peaceful picket 
ing, and thns would appear to violate the guarantees of 
the First Amendment.** Third, the Court, in rejecting 
the Board's Curite doctrine, considered at length the 
contention that peaceful picketing constituted a re 
•traint, coercion, or threat and concluded that such was 
not the case.* 4 
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These considerations suggest that jieacoful picketing 
directed only at consumers and unaccompanied by other 
approaches to the retail establishment or its employees 
is not within the reach of the amended law. Slated dif 
ferentlv, it is certainly arguable that a violation of sec 
tion 8(b)(4), in consumer-picketing situations, can he 
found only if the picketing is accompanied by an overt 
indication by the union that it intends to inflict some 
penalty upon the distributing employer if he continues 
to do business with the person engaged in a dispute with 
the union. Without more, a simple request to customers, 
conveved by a picket sign, to refrain from purchasing a 
particular product does not in mv opinion violate the law 
The proviso simply seeks to place handbilling and other 
publicity in a more favorable position than picketing by 
requiring an “effect” in addition to the prohibited means 
and object. It must be assumed, however, that the Board, 
as presently constituted, will adopt a contrary view. The 
constitutional obstacles in the Board’s probable path are 
substantial; but if thev are surmounted in this area as in 
the area of boycotts and “hot cargo,” we will have conn- 
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Sbctioit 8(e) 

As a resalt of the enactment of section 8(e), the fed¬ 
eral labor law for the first time expressly prohibits a 
substantive collective bargaining clause (other than a 
anion security clause). Section 8(e) makes it unlawful 
to enter into either of two technically defined contracts 
or agreements. 

Contracts to < .rase and Refrain 

The firat few lines of section 8(e) * 7 make unlawful 
an agreement, express or implied, whereby the employer 
“ceases or refrains or agrees to cease or refrain from 
handling, using, selling, transporting or otherwise deal¬ 
ing in any of the products of any other employer.” 
Four points are of immediate significance. First, this 
part of section 8(e) applies only to agreements between 
labor organizations and employers. It does not apply 
to an agreement between an individual and an employer. 
Nor does it apply to an agreement between a labor 
organization and a non-covered employer such as a 
municipality or a railroad. 

Second, this part of section 8(e) does not apply unless 
the agreement relates to the handling or transporting of 
4 * products.’ ’ Thua, an agreement which concerns itaelf 
exclusively with services is not inclnded within the first 
part of section 8(s). 

This point is underlined by the fact that section 
8(b)(4) employs the phrase 44 or to perform any serv 
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ices” in connection with its use of language similar to 
that found in section 8(e) relating to handling, using, 
selling or transporting products. This omission of ref¬ 
erence to ‘‘services” in section 8(e) is surely not inad¬ 
vertent, since the already existing statutory language 
was there to follow. Accordingly, an agreement to cease 
and refrain from using transportation services or other 
services would not be covered by the first part of section 

8(e). 

Third, the products must be those of another “em¬ 
ployer.” If, for example, the products are those of a 
non-covered employer, or the contracting employer, sec 
tion 8(e) has no applicability. 

Finally, and perhaps most significantly, section 8(e) 
does not apj>ear to prohibit an agreement which protects 
the right of individual employees to cease or refrain from 
handling or transporting certain products. In the trans 
portation industry, for example, an employer can con¬ 
tinue to do business with and handle the products of a 
non-union establishment through the use of supervisory 
employees or other non-union help. An agreement, there¬ 
fore, protecting the right of individual employees to 
refuse to handle snch products is not an agreement 
whereby the “employer” agrees to “cease or refrain” 
from handling such products. 

( 4m(ryt> lo ( raur Doing Htiftinc## 

The second type of agreement covered by section 8(e) 
is an agreement to “cease doing business with anv other 
person.” Here again the agreement must be between 
an employer and a labor organization, but it need not 
be directed toward another "employer" since the term 
“person” encompasses covered employers as well as non 
covered employers.** Perhaps the most significant as 
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peet of the second part of section 8(e) is the omission of 
the term “refrain” which was used in the first part. The 
second part of section 8(e) does not prohibit an agree¬ 
ment to “ refrain” from doing business with any other 
}*erson. The only prohibition is upon agreements to 
doing business. There is a difference between 
those terms. The word “cease” connotes a permanent 
interruption of a continuous course of conduct, while 
the word “refrain” indicates a refusal to enter into a 
relationship which has never existed or to renew one 
which has been terminated by its own terms.** For this 
reason, it is submitted than an agreement between an 
<>m(doyer and a labor organization providing that the 
employer will in the future refrain from establishing a 
business relationship in certain situations is not covered. 
Such an agreement is not an agreement to ceete doing 
business. 

It is inconceivable that Congress intended to outlaw 
agreements which prohibit the transferring of work 
within the collective bargaining unit to another em- 
ployer.** This might be an agreement to refrain from 
doing business with such other employer; it wonld not 
be an agreement to cease doing business with him. Nor 
would it be an agreement to cease and refrain from 
dealing in the prodncts of another employer. 

Similar!', an agreement that transportation should 
not be subcontracted or interlined with a non-union car 
rier would not be an agreement to cease doing business 
but to refrain from doing business. And such agreement 
would not be one to cease and refrain from transporting 
the products of another employer because it is not di 
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rected to such products bat rather to transportation 
«ervices. 

Of conrae, one of the moat argent problems presented 
by section 8(e) is its possible effect on the negotiation 
of picket line clauses vhich protect anion members from 
discharge if they refuse to go through a picket line. It 
woald appear that this section has no effect on each 
picket line clauses in situations vhich are covered by 
the second proviso to section 8(b)(4) vhich states: 

“That nothing contained in this subsection (b) 
shall be construed to make unlavful a refusal by any 
person to enter upon the premises of any employer 
(other than his ovn employer), if the employees of 
such employer are engaged in a strike ratified or 
approved by a representative of such employees 
vhom such employer is required to recognise under 
this Act.” •* 

The literal language of the proviso together vith the 
legislative history makes it clear that there vaa no inten 
tion on the part of Congress to require union men to go 
through picket lines at a primary strike vhich meets 
the requirements of the proviso.** Hovever, this leaves 
>pen the question of the validity of a picket line clause 
in circumstances involving picketing vhich doaa not grov 
ont of a strike, e.f., organisational, consumer, discharge, 
unfair labor practice, substandard conditions, and other 
types of picketing. Can snch a clanae be construed as 
an “agreement, ezpreaa or implied'* that the employer 
vill “cease or refrain" from “handling, using, selling, 
transporting or otherviae dealing in any of the products 
of any other employer," to “eeaae doing bnaineas vith 
any other person f" 

Cl BNtM 7M<s>. n (MT. MS (MSS). 
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If clauses of this type do not prevent an employer 
from doing the job in some other manner, and if signifi 
oance is attached to the dropping of the word “refrain" 
in the second part of the section, the section will not 
materially impair the protection afforded by a typical 
picket line clause. For such clauses do not prohibit the 
use of supervisory or other management personnel to 
make deliveries to strike-bound plants. Moreover, the 
typical picket line clause, while permitting, does not 
require, employees of the “neutral" employer to refrain 
from crossing the picket line. Lastly, it has been per¬ 
suasively urged that the “primary"—“secondary" di¬ 
chotomy read into 8(b)(4) should also be read into 


Proviso* to Sntioa 8(e) 

The first proviso to section 8(e) excepts from the 
prohibitions of that section agreements in the construc¬ 
tion industry relating to subcontracting of work to be 
done at the job site. The legislative history of the 
section, as well as the express language of the final 
sentence in the section, indicates that subcontracting 
agreements in the construction industry are per sc law 
fnl and that a union may strike to obtain, but not to 
enforce, such a clause.** 

In the poat legislative history of the proviso, Renator 
McNamara explained that the phrase “work to be done" 
was intended to cover work which could be done on the 
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site.* 4 If true, section 8(e) would not outlaw agree¬ 
ments which prohibit, for example, the nse of pipe which 
has not been bat which coaid be fabricated on the job 
site. Quite apart from that, however, there are pre¬ 
fabricating situations which arguably are not covered at 
all by section 8(e). Thus, an agreement which provides 
that pipe must be fabricated on the job site or at the 
employer’s shop merely defines the work to be performed 
in the collective bargaining unit. There is no other 
pmplover involved. There is no agreement to cease and 
refrain from using another employer’s product, and no 
agreement to cease doing business with another person. 
There is a sharp distinction between an agreement that 
all work must be performed by employees in tbe bar¬ 
gaining unit and one which sets forth conditions under 
which such work may be performed by others. 

Second, even if the agreement provides that pipe 
longtmq to the employer shall be fabricated only by nnion 
shops, section 8(e) does not apply. Since fabricating is 
a service, there is no agreement to cease and refrain 
from using the prodncts of another. And since the agree¬ 
ment is to refrain from doing business with a non-union 
shop, it is not covered by the prohibition against 
to do business with another. The problem of construing 
the proviso, therefore, arises only when the material 
itself originates with another employer or person. 

The status of subcontracting in the building trades 
industry is to be sharply distinguished from the status 
of similar agreements in the garment industry. In the 
latter industry such agreements are not only exempted 
from the provisions of section 8(e), but, in addition, the 
union is expressly given the right to strike to enforce the 
agreement. 
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This difference in the treatment of subcontracting 
clauses in the construction industry vis-a-vis the garment 
industry gives rise to the same class legislation problem 
which is discussed in the context of the amendments to 
section 8(b)(4). The statute, therefore, may be subject 
to attack under the Fifth Amendment as special interest 
legislation. 

Futube Impact or the Law 

The imponderables in labor relations dictate timidity 
rather than temerity as the standard to be followed in 
attempting to predict the impact of the new law upon 
labor relations. But some results are fairly certain. 
One would expect building trades unions to seek appro¬ 
priate amendments of their union security clauses. 
Other unions probably will press for amendments to 
their subcontracting and “protection of rights" clauses 
in an effort to bring them within the framework of the 
law. An expansion of multi-employer bargaining and 
uniform expiration dates for contracts are likely goals. 

As a result of the new restrictions on organizational 
activities, an increase in the number and growth of small 
non-union employers in the transportation, building 
trades, and construction, service and metal working in¬ 
dustries is probable. The grant of greater jurisdiction 
to the states will accelerate such growth. It is also likely 
that more industry will be induced to move to southern 
states in order to take advantage of the cheaper labor 
market and improve its competitive position vis-i-vis 
the non-union employer. Unionized employers will be 
under severe economic pressure as a result of competi¬ 
tion of the non-union employer, and these pressures, of 
course, will be reflected in wage negotiations. These will 
be met by counter-pressures by the unions. There un 
doubtedly will be an encouragement of dual or company 
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anions; and finally it can be expected that there will be 
Rome weakening of general trade anion solidarity because 
of the inability of anion brother to help anion brother. 
It is possible that the large labor anions by virtue of 
their preferred positions in terms of numbers, assets, 
and extent of organiBation will survive, while the smaller 
anions will have to lose their identity by merger rather 
than default completely. 

Experience teaches that a spreading non-union condi 
tion will have a growing effect upon onr economy, lead 
to increased labor strife, sharpen class conflict, Bnd 
will necessarily result in greater political activity by 
trade unions. In short, if it ia not too unrealistic an 
appraisal to sav that we have come the full circle to 
Duplex t. Deeriug, we then must anticipate that we have 
the same economic, legislative and judicial path to follow 
onoe again. 



